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August 9, 2007 

f~~~2~' 
The Honorable Jim Fyke, Commissioner ~PT OF ENVIRONMcN '.' r ' 

Tennessee De partment of Environment & Conservation OFFICEOF GEN~RMA/lJLDCCOOJNS0t'/AT/(J ! 
. UNSEl

L&C Annex, 1st Floor 
401 Church Street 
Nashville, Tennessee 37243 

RE :	 Intex Enterprises, LLC 

Commissioner Fyke: 

Enclosed ple ase find Intex Ente rprises, LL C' s Petition for Appeal of the 
Commissioner' s Order and Asse ssm ent. We have been in contact with M ax Fleischer, Esq. 
and are hopeful that this matter wi ll be resolved in the near future. 

Sincerely yours, 

LEIBO WITZ & COHEN 

LPUj lk 
Enclosure 

c	 : Mr. Paul E. Davis 
Max Fleischer, Esq. 

LPL\I ruexvl.tr-Cornmissioner 



BEFORE THE TATE OF TE NESSEE 
DEPARTME T OF ENVI RO ME TT A D CO SERVATIO 

I TTHE MAT TER OF: ) DIVISIO OF WATER 
) POLLUTIO CO fTR OL 
) 
) 

I TTEX E TERPRI ES, LLC ) 
) 
) 

) 
RESPONDENT ) CASE NO. 07-0242 

PETITIO FOR APPEAL OF COMMISSIONE R'S ORDER AND
 
ASSESSME T AD REQ UE T FOR HEARI NG BEFORE THE
 

TE NESSEE ' VATER QUALITY CONTROL BOARD
 

Respondent, Intex Enterpri ses, LLC, ("Intex") hereby files this Petition for Appeal of the 

Order and As sessm ent dated July 3, 2007 and received on July 12, 2007, and requests a hearing 

before the Tennessee Water Quality Control Board pursuant to Tenn. Code Ann . §§ 69- 3-101 et seq., 

Tenn. Code Ann. 69-3-109(3), Tenn . Code Ann. § 69-3 -110, Tenn . Code Ann. §§ 4-5-301 et seq., 

(the Uniform Administrative Procedures Act or "UAPA"), and Rule 1200-4- 1-.02 . By this Petition 

and Request for Hearing , Intex appeals the "Co mmissioner's Order and Ass essment," dated Ju ly 3, 

2007 and received on July 12, 2007 and request that the Water Quality Control Board ("Board") 

conduct a hearing on this Petiti on . 

BACKGROUND 

1. The Commissioner of the Tennessee Department of Env ironment & Conservation 

("TDEe ') issued an Order and Assessment against Intex dated July 3, 2007 . 

2. Intex received the Order and Assessment on July 12, 2007. 



3. Pursuant to Tenn . Code Ann . § 69-3-110(a)(3) and IDEC Rule 1200 -4-1 -.02(3) this 

Petition has been timely filed . 

4. Respondent Intex is a Tennessee Limited Liability Company doing bus iness in 

Clinton, Tennessee, among other places. 

GROUNDS FOR APPEAL AND REQUEST FOR HEARI NG 

5. With respect to the facts alleged in Paragraphs VII through XXX, Intex contends that 

they are in substant ial compliance and that any violations which may have occurred were inadvertent 

and any necessary remedial action has been taken. 

6. With respect to the entirety of the Order, including Subsections 1 through 5 of 

Paragraph XXXV, Intex contends that as of the date of filing of the Petit ion they are substantially 

compliant. Intex disagrees with some specifics in the contentions ofthe Department ofEnvironrnent 

and Conservation. 

7. To the extent Intex may have failed to comply with the terms and conditions of the 

permit and/or violated statute( s), Intex is taking appropriate remedial action. Intex is endeavoring 

to accomp lish all remedial action necessary in a timely manner. Intex believes the civil penalties as 

assessed are excessive and should be reduced or eliminated. 

8. With regard to the Order and Assessment, including Subsection 1 of Paragraph 

XXXV, Intex contends that as of the date of filing of the Petition they are substant ially compli ant. 

Intex submitted the discharge monitoring results for February 2007 on July 27,2007. 

9. With regard to the Order and Assessment, including Subsection 2 of Paragraph 

XXXV, Intex contends that as of the date of filing of the Petition they are substantially compliant. 

Intex has contracted with Microbac Laboratories to conduct the monthly chemical and biological 
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monitoring in Buffalo Creek as required by Part III, Section F ofthe permit. Microbac Labo ratories 

is in the business of water samp ling for chemical and biological monitoring. A sampling was 

completed by Microbac Laboratories on July 20, 2007 , for which Intex has not yet received the 

results . Once the results are received by Intex, the results will be submitted to the manager of the 

Division 's KEFO, located at 3711Middlebrook Pike, Knoxville, Tennessee 37921; and the manager 

of the Divi sion's Enforcement and Compliance Section. The biological mon itoring will be done by 

Micro bac Laboratories on a semi-annual basis. The first test will take place on Monday, August 13, 

2007 , and the results will be submitted as soon as practical thereafter. 

10. With regard to the Order and Assessment, including Subsection 3 of Paragraph 

XXXV, Intex contends that as of the date of filing of the Petition they are substantially compli ant. 

Intex has consulted with S&ME to create a plan that will list actions to be taken by Intex to becom e 

compliant with the effluent limitations prescribed in the subject pe rmit. The plan will be submitted 

to the Division when completed and within thirty (30) days ofreceipt of the Order and Assessment. 

11. With regard to the Order and Assessment, including Subsection 4 of Paragraph 

XXXV, Intex contends that they intend to become substantially compliant within sixty (60) days of 

the Divi sion's approval of the plan to be submitted by Intex. 

12. With regard to the Order and Assessment, including Subsection 5 of Paragraph 

XXXV, Intex contends that they have been in contact with the City of Clinton regarding conn ection 

to the City' s sewer system. Intex met with City representatives on August 6, 2007 and obtained the 

necessary application required to hook up to the City sewer system. Intex is in the processing of 

completing the application and is of the understanding that actual connection to the sewer system 

could take up to three weeks or more once the application is submitted. Intex intends to submit the 
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The Honorable Jim Fyke, Commiss ioner 
Tennessee Department of Environment & Cons ervation 

':PT OFENVIRONiWcN j AND CONSLrr/ATlOi 
OFFICE OFGENERAl COUNSEL 

L&C Annex, Ist Fl oor 
40 I Church Street 
Nashville, Tennessee 37243 

RE : Intex Enterprises, LLC 

Commissioner Fy ke: 

Enclosed please find Intex Enterprises, LLC 's Petition for Appeal of the 
Commissioner 's Order and Assessment. We have bee n in contact with Max Fleischer, Esq. 
and are hope ful that th is matter wi ll be resolved in the near future . 

Sincerely yours, 

LEIBOWITZ & COHEN 

LPL/jlk 
Enclosure 

cc:	 Mr. Paul E . Davis 
Max Flei scher, Esq. 

LPL\1ntex'Ltr-Cornrniss lo ner 



BEFORE THE STATE OF TENNESSEE
 
DEPARTMENT OF ENVIRONM ENT AND CONSERVATI ON
 

IN THE MATTER OF: 

INTEX ENTERPRISES, LLC 

RESPO NDENT 

) DIVISION OF WATER 
) POLLUTION CONTROL 
) 
) 
) 
) 
) 

) 
) CASE NO. 07-0242 

PETITION FOR APPEAL OF COMMISSIONER'S ORDER AND
 
ASSESSMENT AND REQUEST FOR HEARING BEFORE TH E
 

TENNESSEE WATER QUALITY CONTROL BOARD
 

Respondent, Intex Enterprises, LLC, ("Intex") hereby files this Petition for Appea l of the 

Order and Assessment dated July 3,2007 and received on July 12, 2007, and requests a hearing 

before the Tenn essee Water Quality Control Board pursuant to Tenn. Code Ann . §§ 69-3 -101 et seq., 

Tenn. Code Ann . § 69-3-109(3), Tenn. Code Ann . § 69-3-110, Tenn. Code Ann . §§ 4-5-301 et seq ., 

(the Uniform Administrative Proced ures Act or "UAPA") , and Rule 1200-4-1-.02. By this Petition 

and Req uest for Hearing, Intex appeals the "Co mmissioner' s Order and Assessment," dated Ju ly 3, 

2007 and received on July 12, 2007 and request that the Water Quality Control Board ("Board") 

conduct a hearing on this Petition. 

BACKGROUND 

1. The Commissioner of the Tennessee Department of Environment & Conservation 

("TDEC") issued an Order and Asses sment against Intex dated July 3, 2007. 

2. Intex received the Order and Assessment on July 12, 2007 . 



3. Pursuant to Tenn. Code Ann. § 69-3-110(a)(3) and TDEC Rule 1200-4-1- .02(3) this 

Petition has been time ly filed. 

4. Respondent Intex is a Tennessee Limited Liability Company doing bus iness in 

Clinton, Tennessee, among other places. 

GROUNDS FOR APPEAL AND REQUEST FOR HEARING 

5. With respect to the facts alleged in Paragraphs VII through XXX, Intex contends that 

they are in substantial compliance and that any vio lations whic h may have occurred were inadvertent 

and any necessary remedial action has been taken. 

6. With respect to the entirety of the Order, including Subsections 1 through 5 of 

Paragraph XXXV, Intex contends that as of the date of filing of the Petition they are substantially 

compliant. Intex disagrees with some specifics in the contentions ofthe Department ofEnv ironm ent 

and Conservation. 

7. To the extent Intex may have failed to comply with the terms and conditions of the 

permi t ancIJor violated statute (s), Intex is taking appropriate remedial action. Intex is endeavoring 

to accomp lish all remedial action necessary in a timely manner. Intex believes the civil penalties as 

assessed are excessive and shoul d be reduced or eliminated. 

8. With regard to the Order and Assessment, including Subsection 1 of Paragraph 

XXXV, Intex contends that as of the date of filing of the Petition they are substantially compliant. 

Intex submitted the discharge monitoring results for February 2007 on July 27, 2007. 

9. With regard to the Order and Assessment, including Subsection 2 of Paragraph 

XXXV, Intex contends that as of the date of filing of the Petition they are substant ially comp lian t. 

Intex has contracted with Microbac Laboratories to conduct the monthly chemical and biological 
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monito ring in Buffalo Creek as required by Part III, Section F of the pe rm it. Mi crob ac Laboratories 

is in the business of wa ter sampling for chemical and biological monitoring. A sampling was 

completed by Microbac Laboratories on July 20, 2007, for which Inte x has not yet received the 

results. Once the results are received by Intex, the resu lts will be submitted to the manager of the 

Division 's KEFO, located at 371 1 Middlebrook Pike, Kno xville, Tennessee 37921 ; and the manager 

of the Division ' s Enforcement and Compliance Section. The bio logical monitoring will be done by 

Microbac Laboratories on a semi-annual basis. The first test will take place on Monday, August 13, 

2007, and the results will be submitted as soon as practical thereafter. 

10. With regard to the Order and Assessment, including Subsection 3 of Paragraph 

XXXV, Intex contends that as of the date of filing of the Petition they are substantiall y compli ant. 

Intex has consulted wi th S&ME to create a plan that will list acti ons to be taken by Intex to become 

compli ant with the effluent limi tations prescribed in the subject permit. The plan will be submitted 

to the Division when completed and within thirty (30) days of receipt of the Order and Assessment. 

11. Wi th regard to the Order and Assessm ent, including Subsection 4 of Paragraph 

XXXV, Intex contends that they intend to become substantia lly compliant within sixty (60) days of 

the Division ' s approval of the plan to be submitted by Intex. 

12. With regard to the Order and Assessment, including Subsection 5 of Paragraph 

XXXV, Intex contends that they have been in contact with the City of Clinton regarding connection 

to the City' s sewer system. Intex met with City representatives on Augus t 6, 2007 and ob tained the 

necessary application required to hook up to the City sewer system. Inte x is in the processing of 

compl eting the appl icatio n and is of the understanding that actual connection to the sewer system 

could take up to three weeks or more once the application is submitted. Inte x in tends to submit the 
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application and become fully compliant with Subsection 5 ofParagraph XXXV as soo n as practi cal 

thereafter. 

13. With respect to the alleged vio lation ofT.C .A. § 69-3-108(b) by allege dly failing to 

comply wit h the term s and condi tions ofthe permit, Intex contends that as of the dat e of filing ofthe 

Petition they are in substantial comp liance with the terrns and conditions of the perm it. 

14. With respect to the alleged viol ation ofT.C.A. § 69-3- 114(b) by allegedly failing to 

comply with the term s and conditions ofthe perm it, Intex con tend s that as ofthe da te of filing of the 

Petit ion they are in sub stan tial comp liance with the terms and conditions of the permit. 

15. With respect to the alleged violation of T.C.A. § 69-3-114(a) by allegedly discharging 

wastewater into waters of the state that allegedly resulted in a condi tion ofpollution, Intex contends 

that as of the date of filing of the Petition they are in substantial comp liance wi th the law . 

16. With respect to the alleged violation ofT. C.A. § 69-3- 114(b) by allegedl y discharging 

wastewater into waters of the state that allegedly resulted in a condition of pollution , Intex contends 

that as of the date of filing of the Petition they are in sub stantial compliance with the law. 

17. With respect to the alleged violation of T.C.A. § 69-3-l08(b)(3) by allegedly 

discharging wastewater from a location other than a permitted outfall, Intex contends that as of the 

date of filing of the Petition they are in substantial compliance wit h the law . 

18. With respec t to the alleged violation ofT.C.A. § 69-3-114(a) by allegedly discharging 

wastewater from a location other than a perm itted outfall, Intex contends that as o f the date of filing 

of the Petition they are in substantia l comp liance with the law. 

19. W ith respect to the civil penalties assessed in Sub section 6 of Paragraph XXXV of 

the Order and Assessment, Intex contends that as of the da te of filing of the Petition they are in 
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substantial compliance with the Orde r and Assessment and therefo re should be excused from paying 

any civil penalties, and in the alternative, upon timely paym ent of the initial Twenty Thousand 

Dollars ($20,000) Intex shou ld be excused from paying the remainder of civil penalt ies assessed. 

The civil penalty for the violations alleged is undu ly burdensome, arbi trary, capri cious , and an abuse 

of discretion. 

20. With respect to the civil penalties assessed in Subsection 7 of Paragraph XXXV of 

the Order and Assessment and relating to the investigative costs, Intex contends tha t as of the date 

of filing of the Petition they are in substantial compliance with the Order and Assessment and 

therefore should be excused from paying any civil penalties, and in the alternative, timely payment 

of Twelve Thousand Sixty-Six Dollars and Ninety-Six Cents ($12,066.96) for inv estigative costs 

will be made. 

21. Intex Enterpri ses, LLC neither admits nor denies the truth or sufficiency of provisions 

ofthe Order and Assessment not specifically addressed herein. Intex Enterprises, LLC reserves the 

right to amend this petition. In submitting this petition, Intex Ent erprises, LLC does not implicitly 

or expressly waive any defenses it may have in this or any other future enforcement action . 

22. Intex Enterpri ses, LLC resp ectfully requests that the Comm issi oner 's Order be 

reversed, and that Intex Enterprises, LLC be granted any such other relief to which it may be entitled. 

WHEREFORE, RESPONDENTS HEREBY REQUEST THE FOLLO WING RELIEF: 

1. That the Division, Office of General Counsel, and other TD EC personnel meet with 

Respondent and negotiate appropriate civil penalties, dam ages, and other relief. 

2. If the negotiations requested above do not result in a mutually agreeable resolution 

of this Order and Assessment , that the Board hold a hearing on this appeal. 
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Respectfull y submitted this /' day of August, 2007. 

LEIBOWITZ & COHEN 

awrence P. Leibowitz (BPR #0 
C. Ryan Stinnett (BPR #025 0~ 
Counsel for Defendant/Counter-Plaint iff 
608 S. Gay Street, Suite 200 
Knoxville, Tennessee 37902 
Telephone: (865) 637-1809 

CERTIFICATE OF SERVICE 

The undersigned hereb y certifies that this original document is being served upon the 
Commi ssioner, via overnight delivery, addressed as follows: 

The Honorable Jim Fyke, Commissioner
 
Tennessee Dep artment of Environment and Conservation
 
L&C Ann ex, 1st Floor
 
401 Church Stree t
 
Nashvi lle, Tennessee 37243
 

and that copies of the same were sent via overnight delivery to: 

Mr. Paul E. Davis, Director
 
Division of Wat er Pollution Control and Technical Secretary,
 
Water Quality Control Board
 
L&C Annex, 6th Floor
 
401 Church Street
 
Nashvill e, Tennessee 37243
 

Max A. Fleischer, Esq .
 
Office of General Counsel
 
Tennessee Department of Environment and Conservation
 
401 Church Street
 
L&C Tower, 20th Floor
 
Nashville, Tennessee 37243
 

This L day of August, 2007. 

LElBOWITZ & COHEN 

T:IFik s\LPL\lnlexIWritlen Petition 

6 


